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"g person is a trespasser for the purpose of section 9(1)(b) [burglary] ... if hie enters premises
of another knowing that he is entering in excess of the permission that has been given to him,
or being reckless as to whether he is entering in excess of the permission that has been given
to him to enter, providing the facts are known to the accused which enable him to realise that
he is acting in excess of the permission given or that he is acting recklessly as to whether he
exceeds that permission, then that is sufficient for the jury to decide that he is in fact a

trespasser” (at p. 52).

The English authorities cited above were followed by the CICA in Ebanks v.
R 2000 CILR Note 8 (14™ August 2000). The appellant was charged with
aggravated burglary. He had formerly lived with the victim but was living
elsewhere at the time of the offence. He retained a key to the house but had
not, since leaving, attempted to use it. He had on one occasion forced entry
when refused by the victim but thereafter had made arrangements by
telephone to collect his belongings from her. He later came to the house in the
victim’s absence and, on discovering that the locks had been changed, eniered
through a window. Upon her return, he attacked her with a knife. He pleaded
not guilty. The Grand Court rejected his submission of no case to answer. The
Cayman Islands Court of Appeal held that the appellant had been a trespasser

on the victim’s premises notwithstanding that some of his personal

possessions remained there. He had known that he had no permission from the

occupier to enter, or had at least been reckless td whether he had such
pemﬁssion. This element of the 6ffence was therefore made out and the court

had properly rejected the appeliant’s no case submission.
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A person who has the right of entry on the land of another for a specific
purpose commits a trespass if he enters for any other purpose: Taylor v.
Jackson (1898) 78 L.T. 555; Hillen v. ICI (Alkali) £4d {1936] A.C. 65, R v.
Walkingion [1979] 68 Cr.Ap.R. 427 and the Commonwealth authorities cited

by the editors of Archbold 2011 at paragraph 21-117.

Applying the above principles it appears clear that Evans was a trespasser
when he entered Seales’ office on 3 September 2007; and Kernohan and Jones

procured the trespass when they sent him into Seales’ office.

Criminal Inient: “Without having lawful business”

In dealing with the mental element which the prosecution would have to prove
when dealing with an offence, the general position at common law is that to
make a man liable to imprisonment for an offence which he does not know
that he is committing and is unable to prevent is repugnant to the ordinary

man's concept of justice and brings the law into contempt.

In Sweet v. Parsley [1970] A.C. 132 Lord Reid stated at 149, HL

"} is firmly established by a host of authorities that mens rea is an essential ingredient of

every offence unless some reason can be found for holding that that is not necessary. It is also

firmly established that the fact that other sections of the Act expressly require mens rea, for

example because they contain the word knowingly', is not in itself sufficient to justify a

decision that a section which is silent as 1o mens- rea: creates am absolute offence. In the
absence of a clear indication in the Act that an offence is intended fo be an absolute offence, it

is necessary to go outside the Act and examine all relevant circumstances in order to establish

that this must have been the intention of Parliament. 1 say 'must have beern', because it is a

universal principie that if & penal provision is reasonably capable of two interpretations, that

interpretation which is most favourable to the accused must be adopted"”

After referring to a class of acts which "are not criminal in any real sense, but ... which in the
public interest are prohibited under penalty”, he said:

"It does not in the least follow that, when one is dealing with a truly criminal act, it is
sufficient merely to have regard to the subject-matter of the enactment. One must put oneself
in the position of a legislator. It has long been the practice to recognise absolute offences in
this class of quasi-criminal acts, and one can safely assume that, when Parliament is passing
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new legislation dealing with this class of offences, its silence as (0 MCNS rea Means that the old
practice is to apply. But when one comes 1o acts of a truly criminal character, it appears to me
that there are at least two other factors which any reasonable legislator would have in mind. In
the first place, a stigma still attaches to any person convicted of a truly criminal offence, and
the more serious or disgraceful the offence, the greater the stigma. So he wouid bave to
consider whether, in a case of this gravity, the public interest really requires that an innocent
person should be prevented from proving his innocence in order that fewer guilty men may
escape. And equally important is the fact that, fortunately, the Press in this counfry are vigilant
to expose injustice, and every manifestly unjust conviction made known to the public fends to
injure the body politic by undermining public confidence in the justice of the law and of its
adnyinistration. But I regret to observe that, in some recent cases where serious offences have
been held to be absolute offences, the court has taken into account no more than the wording
of the Act and the character and seriousness of the mischief which constitutes the offence (at
pp. 149-150).

In Gammon (Hong Kong) Ltd v. Attorney General of Hong Kong [1985]1 A.C.

1, PC, Lord Scarman summarised the common law principles relating to mens
rea as follows: (i) there is a presumption of law that mens rea is required
before a person can be convicted of a criminal offence; (ii) the presumption 1s
particularly strong where the offence is "truly criminal” in character; (iif) the
presumption applies to statutory offences and can be displaced only if this is
clearly or by necessary implication the effect of the statute; (iv) the only
situation in which the presumption can be displaced is where the statute is
concerned with an issue of social concern, e.g. public safety; (v} even where a
statute is concerned with such an issue, the presumption of mens rea stands
unless it can also be shown that the creation of strict liability will be effective
to promote the objects of the statute by encouraging greater vigilance to

prevent the commission of the prohibited act.

There is nothing to suggest that criminal trespass is an offence of strict

liability. The offence uses the words ‘without having lawfid business thereon’.

Tt does not use the common statutory phrase ‘without lawful excuse’. The

presence of a lawful excuse would remove the trespass itself.
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There are two possibilities which exist as to the criminal intent required to
prove the offence of criminal trespass:
that the defendant knew that he had no lawful business on the

premises, but nevertheless intentionally or recklessly entered them; or

that a further underlying criminal purpose is required, namely that the
defendant knows he is cothitting a criminal offence. This would
appear to be the mens rea which the CJ ascribes to the offence in his

raling.

If the analysis in (b) were correct one would ask what might the further
unlawful and underlying criminal purpose or intent be? Routinely, one might
expect it to be stealing or causing criminal damage, but, if that were the case,
the full offence of burglary would be committed and the section 277 offence
would thus be redundant. In this respect note should aiso be made of the
provisions of section 7 (3) which provide:

“Unless otherwise expressly declared, the motive by which a person is induced
to do or omit to do an act, or to form an infention, is immaterial so far as
regards criminal responsibility”.

There is therefore an argument that the correct analysmls that contained in
paragraph {a) above, namely “that the defendant knew that he had no lawful
business on the premises, but nevertheless intentionally or recklessly entered
them;". In his April ruling the CJ considered briefly at paragraphs 77, 103 and -

104 the offence of criminai trespass. He took the view that Kemohan and
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Jones could not be guilty of that offence because police officers regularly enter
premises as trespassers in order to further criminal investigations and they are
never prosecuted. The matter is only dealt with as a civil matter. Therefore
Kernohan and Jones would not have expected that they would be committing
any criminal offence by their activities on 3 September 2007. The learned CJ
quoted from a number of anthorities emanating from the United Kingdom
courts: Ghani v. Jones [1969] 3 All ER. 1700; Sweet v.Parsley {1970},

AC.132: - Canadian Pacific Wine Company v. Tuley [1921]2 A.C417

PC; R v. Sang [1980] AC 402,

Tn the United Kingdom there is no general offence of criminal trespass as in
the Cayman Islands. There is a specific obscure offence of criminal trespass

contained in section 128 of the Seripus Organised Crime and Police Act 2003.

This makes it a criminal trespass to unlawfully enter any designated site which
is defined as Crown land or land protected by the Secretary of State in the

interests of national security.

However traditionally in the United Kingdom unauthorised entry into private
land is only a civil trespass so no police officer would ever expect to be
prosecuted for a criminal trespass where he has commifted a trespass in the

United Kingdom. Indeed no ordinary citizen in the United Kingdom would

exped any action to be brought against him (whether civil or criminal) for

trespass unless it was of a significant degree: for example gypsies deciding to
camp on someone’s land. The United Kingdom has always had a very liberal

approach to civil liberties in this respect. Set against this background, the UK
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courts have always taken the view that police officers are under a duty to
obtain and preserve evidence. Such evidence at common law is admissible in a
future criminal trial even if obtained unlawfully: see R v. Sang [1980] AC
407. If the police officer obtains evidence by entering land unlawfully, any
damages for trespass would usually be nominal. The law relied upon and dealt
with extensively by the learned CJ is correct so far as the United Kingdom is

concerned.

However the Cayman Islands is unique in that it has the general offence of
Criminal Trespass, an offence which on any view applies to residential
premises, and an offence which is not in existence in the UK. Every police
officer working in the Cayman Islands is presumed in law to know the law.
Therefore police officers who commit a trespass on residential land (and
perhaps commercial land depending on statutory interpretation) in the Cayman
Islands know that uniquely, they can be prosecuted, unlike police officers in
the United Kingdom, for the offence of criminal trespass. Ignorance of the
law is no defence in the Cayman Islands: see section 5 Penal code. The effect
of the learned CFP’s ruling on criminal intent is that a police officer in the
Cayman Islands can never be prosecuted for the offence of criminal trespass

whilst committing an untawful trespass in the execution of his duty, because

-

his state of mind would always be that he was entitled to seek and preserve
evidence and he would not need a search warrant to do so: his only risk of
liability (following the CJ’s ruling) would be for a civil trespass where

damages would be nominal.
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Normally a judge cannot prescribe that a statutory offence will not apply to a
particular class of citizen (police officers acting in the execution of their duty)

without specific and express statutory permission from the Legislature.

Abuse of Office

Section 95 (1) of the Penal Code provides:
“Whoever being employed in the public service does or directs to be done, in
abuse of the authority of his office, any arbitrary act prejudicial to the rights

of another is guilty of an offence...” .

Section 5 of the Penal Code provides:
“Ignorance of the law does not afford any excuse for any act or omission
which would otherwise constitute an offence unless knowledge of the law by

the offender is expressly declared to be an element of the offence”

Taking the common law principles and applying them to section 95 of the
Penal Code it is clear that mens rea is an essential element of the offence.
The prosecution must prove not only that a public officer has directed an
“arbitrary act prejudicial to the rights of another” but that when doing so
the public officer either

(a) intended to direct such an act; or

(b) must have been aware they were directing such an act.

The definition of “arbitrary” given its ordinary Engiish; meaning Includes

“random, uninformed, illogical, and capricious”. The Shorter Oxford
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Dictionary describes the word as “unrestrained in the exercise of will or
authority; despotic, tyrannical”. Whichever adjective is used, if a person in
public office intentionally directs anotber person to commit a potential
criminal offence (such as criminal trespass), or directs another person to
commit a potential criminal offence (such as criminal trespass) in
circumstances where he must have been aware that he was directing that
person to commit the said criminal offence, then that direction will be

arbitrary within the meaning of section 95.

Prejudicial means to “adversely interfere” with the rights of another. A
criminal trespass would be “prejudicial to the rights of another” in this sense:
the adverse interference would be actionable as a civil tort. To support an
action of trespass it is not necessary that there should have been any actual
damage; the trifling nature of the trespass is no defence: see Chapter 18:

Clerk & Lindsell on Torts and Yelloly v. Morley (1910) 27 T.L.R.

Kernohan and Jones were employed in the public service as police officers.
They directed Evans to enter the private offices of Seales. On the facts, all
three men knew they had no lawful business in his office, hence the reason
search warrants were not applied for, and there was concerm over the alarm at
th:a premises. This prima facie, was capable of constituting the offence of
criminal trespass contrary to section 277 of the Pepal Code. The direction by
the officers was prima facie arbitrary, and intentionally arbitrary; and was an
arbitrary act (trespass) which prejudiced Seales’ right to private enjoyment of

his private office: a right actionable in Cayman civil law as a tort of trespass.
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There is no prima facie evidence that Kemohan or Jones were acting under an
honest and reasonable, atbeit mistaken belief, that they were entitled to task
and use Evans in the way they did on 3 September 2007: the section 8 defence.
Quite to the contrary: they were aware they could not undertake the search
within the coufines of the law by way of a search warrant. There was
therefore a respectable argument that the actions of Kernohan and Jones prima
facie constituted the offence of Abuse of Office as prescribed by section 95 of
the Penal Code. This view is predicated on the legal basis that the offence of
criminal trespass exists in the Cayman Islands, unlike the UK, and is

applicable to office buildings.

Wilful disobedience of the law

Section 121 Penal Code provides:
“Whoever wilfully disobeys any law by doing any act which such law forbids,
or by omitting to do any act which such law requires to be done and which

concerns the public or any part of the public is guilty of an offence...”

Both Kernohan and Jomes disregarded the advice of the AG, wilfully
disobeyed the relevant provisions of the Police Law (2006 Revision) relating
to search warrants, and the Criminal Procedure Codg (2007 Rev_isipn) relating
to cfi;ninal trespass, and proceeded to engineer the commission of an act
which section 277 potentially forbids (namely, the unlawful entry éi.nd search
of the private offices of Desmond Seales). Conversely, it can be said that they
omitted to do any act which such laws required to be done-namely, obtain the

requisite search warrant before proceeding to authorize and engineer the entry
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and search of the said premises.  If Criminal Trespass applies to an office
building, then their actions prima_facie constituted the offence of

Disobedience of Lawful Duty as prescribed by section 121 of the Penal Code.

In scenario 1, the offences of criminal trespass, abuse of office, and
disobedience of lawful anthority would argeably be made out on a prima facie

basis. Under section 26 of the Criminal Procedure Code (2006 Revision) the

police when applying for a search warrant only had to establish that there was
a reasonable suspicion that an offence had been committed. They did not have
to show that there was a prima facie case. In Scenario 1 it would have been
properly arguable that there was a reasonable suspicion that the offences of
Criminal Trespass, Abuse of Office, and Disobedience of Lawful Duty had

been committed.

Scenario 2: Criminal Trespass does not apply to an office building

The CJ approached the facts in the search warrant application on the scenario
2 situation. If Criminal Trespass does not apply to an office building then the
only criminal offence which Keﬁmhan and Jones could have commitied n
respect of the 3 September 2097 events were the offences under sections 95
and 121 of the Penal Code.  In his April rulings the CJ was of the views that
Martin and Evans were volunteers and employees who had lawful access to
the CNN building and therefore were not trespassers. The documents in
question belonged to the police and potentially affected national security. As
the police officers believed that they had the right to retrieve them they did not

have any criminal intention to commit any offence and mens rea was crucial to
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the establishment of any criminal offence against them. Furthermore, as the
documents they were looking for belonged to the police, the proprietor could
not himself have asserted any private right to the retention of them. The
proprietor could not suffer any prejudice because he had no right in law to

sensitive documents which belonged to the police. In the above circumstances

the police officers could not be guilty of the section 95 or 121 Penal Code

offences.

National Security and the documents in question

Although the issue of national security appears in the judgment of the Chief
Justice, he does not appear to have been addressed by counsel on the law
relating to this topic as it applies in the United Kingdom, so that an analogy
could be drawn as to whether such principles should apply in the Cayman

Islands.

Article 8 of the European Convention on Human Rights states:

(1) Everyone has the right to respect for his private and family life, his home
and his correspondence.

(2) There shall be no interference by a public authority with the exercise of
this right except such as is in accordance with tl:_le_ lav_v,_ and is necessary in a
democratic society in the_interests of national security, public safety or the
economic well-being of the country, for the prevention of disorder or crime,
for the protection of health or morals, or for the protection of the rights and

ficedoms of others.

84




192.

193.

b

Article 8 of the Buropean Convention on Human Rights has not been

incorporated into the Cayman Islands law. However it is of persuasive

authority and is treated as such by the Caymanian Courts. Article 8 recognises

 that the police authorities may interfere with a private individual’s right of

privacy in the interests of national security. However such interference must
be “in accordance with the law”: see Archbold 2011 edition para. 16-109. In
the UK this means that entry without a search warrant can in principlebe
justified in the interests of national security or for the prevention of crime.
However the law must give an adequate indication of the circumstances in

which, and the conditions under which, such entry can occur: Malone v. UK.

7 EHRR. 14. The rules must define with clarity the categories of citizens
liable to be the subject of such warrantless entry, and the criminal offences

which might give rise to such warrantless entry: Huvig v. France, 12 E.H.R.R. |

528; Kruslin v. France, 12 E.H.R.R. 547. There must, in addition, be adequate
and effective safeguards against abuse: Malone v. UK. This case law led to

the UK legislating and bringing into force the Regulatory and Investigatory

Police Act 2000.

Whilst it is desirable that the machinery of supervision shouid be in the hands
of a judge, this is not essential providing the supervisory body enjoys
sufficient independence to give an objectii;-é ruling. Tn Khan v. United
Kingdom (35394/97) (2001) 31 E.H.R.R. 45, the Court heid that the use of a

covert listening device prior io the coming into force of the Police Act 1997

was in breach of Article 8. The relevant Home Office guidelines were neither

legaily binding nor publicly accessible and the interference was therefore
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inadequately regulaied by law. Moreover, the Court held that there was no
effective remedy for the violation, as required by Article 13 of the Convention.

The discretion to exclude evidence under section 78 of the PACE Act 1984

was inadequate because, prior to the enactment of the Human Rights Act
1998, the national courts did not have jurisdiction under section 78 to
determine the substance of the applicant's complaint under Article 8: see R.v.
Khan (Sultan) [1997] A.C. 558, HL), nor did they have power to grant
appropriate relief for the violation. The system for investigating complaints
agamnst the police established in Part IX of the 1984 Act failed to meet the
requisite standards of independence necessary 1o constitute sufficient
protection agajﬁst abuse of authority, and thus to provide an effective remedy

within the meaning of Article 13.

In 2007 there was no set of rules in the Cayman Islands supervised by an
independent body which set out the procedures and the circumstances where a
search could take place without a warrant in the interests of National Security.
Furthermore the CJ in his ruling did not seek to set down any such rules,
against which the actions of Kernohan and Jones and the actions of any police

officers faced with a similar situation could be judged.
A further difficulty with the CJ’s ruling is a factual one. Tt 1;, clear from the

sequence of events that by 3 September 2007, Kernohan and Jones had been

told that:
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Ennis had been passing highly confidential minutes of meetings of the highest
level of the RCIPS command to Seales; and had been disclosing similar

classified police information to him by way of e-mails;

That Seales had been using that information for the economic advantage of his
publications and may have been disseminating the information fo criminal

associates whom he wished to inform about confidential police operations;

There was no evidence that, in relation to the documentation affecting the
police, either officer believed that they were dealing with a matter of national
security that gave them the legal right to override normal procedures. There
was no sense of urgency for national security reasons to enter the premises of
Seales. The factual knowledge that police information was stored in Seales’
office first arose on 11 Aungust 2007 however no attempt was made by the
police to engineer the entry into .the office until 31 August and then 3

September 2007.

The only potential issue of national security that arose in the mind of
Kemohan and Jones was in respect of the offending letters criticising the
judiciary: paragraphs 36 of this Report. Kernohan first raised this as a
poteniial matter of national security; and it v;as Jones’ understanding that the
suggestion that the offend:ing letters might be a matter of national security first
came from the CI: a view with which Jones profoundly disagreed. The

offending letters was not a subject the CJ was dealing with in the search

warrant applications.
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Criminal intention to commit an offence

Section 8 of the Penal Code provides: a person who does or omits to do an act
under an honest and reasonabie, but mistaken, belief in the existence of a state
of things is not criminally responsible for the act or omission to any greater
extent than if the real state of things had been such as he believed to exist. The
CJ stated in his ruling that Kernohan gave an exculpatory response to all

matters which were set out in his undated statement at page 5:

“On 3" September 2007 1 spoke with Mr.Dixon and asked him to make confact with [Martin]
to clarify the position with respect to documentary evidence. He later indicated that [Martin}
was not able to obtain proof, however, [Martin] had spoken %o John Evans who was an
employee at the Net News and had lawful access to the documents and that Mr.Evans was
willing to copy some of the documentary evidence. I contacted [DCS Jones] and updated him
that nothing had been received from TMartin] with respect to documentary proof, however,
that John Evans was willing to obtain copy documentary evidence. We discussed at that time
the importance of ensuring that no allegations of impropriety would be made against
Evans, as an employee, from copying some of these notes and certainly nothing that wouid
be considered illegal. Mr.Jones agreed and he proceeded on that basis. That evening 1
contacted Mr.Jones who updated me that Mr.Evans had found no trace of the file in his work

place”.

Kernohan’s exculpatory statement was not supported by the weight of other
evidence. The evidence placed before the CJ, at theprehnunary sgarch
warrant stage, revealed a reasonable argument that all three men knew that .
what they were doing in entering the office of Seales was legally wrong, It is
worth repeating parts of the evidence to support this view.

There V\-ras‘no i;:xdependent comroborative material they had seen 10 substantiate .-

Martin’s allegations and therefore the AG had advised that there was no basis
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in faw for obtaining search warrants to enier Seales’ private office to search

for the sensitive material believed to be in existence and kept in the office:

Jones as senior police officer, agreed with the AG’s advice that there was need
for corroborative material before a search warrant could be sought, and that

such corroborative material was absent: Core Bundle D, Tab 21, page 35

The AG had advised that to conduct a search on the premises of a ‘media

entity requires extreme caution’:

On 28 August 2007, Martin provided a three page letter addressed to
Governor Jack. He ends by emphasising that he has no authority to seek to
assist the police in the way they would require and to do so could lead to the

loss of his job.

On Friday 31 August 2007, Kernohan wrote to Covington stating that he was
waiting to hear from Martin “with respect to providing the documentary
evidence. It is clear that he is reticent to provide the documents. Hi-s position
is that he is ‘conflicted’ with regard to removing the documents from his

employer’s office” [emphasis added].

Jones’ statement reveals that he must have known the entry into CNN on 3
September was unlawful. Jones sets out that Evans had
(a) tendered his resignation from CNN;

{b) was prepared to go into CNN out of hours;
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(c)  knew there were risks associated with doing this, but considered the
risks were low.

(d) activated the alarm which he was unable to turn off.

{¢) would not be able to go back into Seales’ office during the next
working morning because he worked ina different part of the office

The summary is taken from the following passages of Jones’ statement: “On

Monday 3" September 2007, L.. was ... informed that John Evans had tendered his
resignation and was willing to go back te the CNN office out of hours to make copies... I
was asked by the Commissioner to ring Mr.Evans afler 6pm that evening. When 1 rang
Mi.Evans, he informed me that he was willing and able to enter the CNN office and take
copies of documents contained within the box file. He confirmed that he had tendered his
resignation and would be working a farther two weeks before leaving CNN’s employment. I
asked him about the risks associated with compromise of his actions but he felt confident
that they were low. It was his preference that we would meet as soon as he left the premises.
I briefed him on the type of material of interest and agreed to await a further cail.... At

around 8.50pm same evening (Monday 3% September) I received a call from Mr.Evans who

said he had decided to enter the office earfier than planned but had activated the alarm

from Mr.Evans who reported a successfitl entry. He had been given the location of the file by
Mr Martin and had made a search of Mr.Seales’ desk but no trace of the file had been
found...T asked him whether he would be in a position to confirm this the next morning
when Seales started work but he informed me that he worked in a different part of the

office and it would not be pessible.” {Emphasis added]

=

Evans’ statement of 11 January 2008, also reveals that J onges must have known

the entry was unlawful. He states: ~ “After 1 spoke with Martin 1 had a phone

conversation with John Jones... John Jones was quite clearly frying fo satisfy himself that T

had a rough idea of what I was dni'ﬁg. He was quite concerned about sometBing going
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wrong, as was I... We went over what | was planning to do, how I was going to do it. He was
checking that I knew how to get in...

1 have been asked who asked Martin and I, to obtain copies of the documents unofficially. 1
don’t think we were asked to do this unefficially, I just don’t think we were asked to do it
officially. I don’t see how it could have been done officially. We were ot told this was an
unofficial request. My own interpretation of the way this conducted, 1 can’t say in ail honesty
that this ﬁas an official request from the police to do it.. It was more like if you can de it
and you don’t mind doing it. Nobody said go in and do it. So it wasa’t an unofficial

request it was more akin 0 being asked to do a favour for somebody™

Evans’ statement reveals that he must have known the entry into CNN on 3
September was unlawful:

“It was suggested to me by Mr. Kernohan, subsequentiy John Jones phoned and we went
over the plan, that I might try and find the documents.... Lyndon and I were asked to do
this unefficiaily as this would negate the need for the police to obtain and execute a
search warrant at the offices of a national newspaper. The risks of this are obvious to me,
obtaining or accessing journalistic material is a huge obstacle. The police in the first instance
needed to be confident that the material was there. If a police search of the premises took
place and they did not find the material they would be severely criticised. 1 actually set it
up with Chief Inspector John Jones to go into the premises to look for the documents.
Mr.Jones was my back up if anything went wrong, my conversation with Jones was that he
had natural concerns for my safety but we were both pretty clear what the objective of the

exercise was and the reasons for doing it.” Statement of Evans: 8.10.07, p7.

The statement from Evans dated 11 January 2008 also suggests that while the
operational details were left up to Jones, Kemnohan at the very least was aware
of the fact and purpose of entry into the office of Seales and acquiesced in it,
knowing it was unlawful:  “I have been asked about the conversation [ had with Mr.

Kernohan on the 3™ September 2007, This happened shortly after I agreed with Martin that 1
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would attempt fo get the documents. The conversation took place not later than 1pm that
day.... It was conducted outside the building of CNN at Mr. Kemohan’s insistence. He wanted
me to be somewhere where 1 could not be overheard. Lyndon was not present when 1 had
the conversation. Mr. Kernohan asked me if I understood what they were looking for and why
they were Jooking for it. I stated that I did. Mr. Kernohan explained and I understood that
they were in a very difficult position, (these are my words and not Mr. Kernohan’s) it is
very difficult for a Police force to get a warrant to search a newspaper office,
particularly with Desmond Seales; he would have screamed and yelled. 1 said to Mr.
Kernohan | understood how sensitive it was and 1 understood that they needed to have
something more than verbal evidence. did not discuss the planning of how ] was going to

achieve getting the documents with Mr. Kemohan; I did alt the planning with John Jones”.

There is also evidence that Kernohan knew the entry was unlawful. At first
sight, there appeared to be an enormous number of allegations which would
require a major investigation to establish the truth. However, a number of very
quick and easy inquires by Kemohan could have provided a very accurate

assessment of the reliability of Martin as a source of information.

First, a comparison of the ailegations made by Martin with archived Gold
Comman& mimtes would have quickly revealed that a number of the
allegations he made emanated from the same set of minutes of the Gold
Command meeting of 13 July 2007. Secondly, an interview with Debra
Denis, the RCIPSI)Press Officer, would have revealed that those very same
minutes were inadvertently e-mailed to CNN by Ms Demnis. Thirdly, an

interview with Evans would have revealed that Martin had had sight of the

Gold Command minutes from 13 July 2007.
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Fourthly, as Commissioner, Kernohan, had lawful access to billing data for all
police issued phones. An examination of Epnis’ phone billing would reveal
whether there was any contact between Ennis and Seales. Fifthly, as
Commissioner Kemohan had lawful authority to interrogate RCIPS computer
systems. A systems administrator could have very easily and quickly searched
the systems firewall to see whether any e-mails were sent to Seales from
Ennis’ e-mail account. Sixthly, Dixon was sufficiently acquainted with Martin
to remark in his statement that everything that Martin says has to be halved in
order to establish the truth. In other words Martin grossly exaggerates.
Kernohan could and should, in the circumstances, have asked Dixon to

provide him an assessment as to his opinion of Martin and his reliability.

Lastly, in 2006, Ennis was considering taking civil action against Seales for
libel. Ennis had instructed a solicitor and had asked Kernohan for
reimbursement of his legal fees. Therefore when Martin made the allegation of
Ennis being in a corrupt relétionship with Seales, Kemohan should have been

-alerted to the unlikeliness of this occurring.

Many of the enquiries set out above had been completed by the Tempura team
by 18 September 2007, that is, within ene week of ariving in the Cayman
Islands. The failure by Kemohan to c';rry out any of the abovementioned
steps casts considerable doubt as to his credibility that the entry into Seales’

office was because he genuinely hoped to discover maierial supporting a

corrupt relationship between Ennis and Seales. His true motive for the entry is
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unknown, but what is clear is that there was prima facie evidence that he must

have known the entry was unlawful.

Kernohan stated in 2 discussion with Bridger, in the presence of Covington,
on 11 September 2007, when Bridger had just arrived on the Island, that whilst
RIPA is not legislation in the Cayman Islands, the RCIPS tries to mirror the
principles of RIPA. This statement is confirmed in the statement of Chief
Inspector Beersingh. Although RIPA would require Evans and Martin to be
registered Covert Human Intelligence Sources (CHIS) if they were io be used
by the police to enter the office of Seales covertly, Kernohan admitted that

Martin and Evans were not so registered

It was therefore a proper and respectable argument on the material placed
hefore the CJ that there was sufficient evidence, at the search warrant stage,
to argue that all three men knew they were acting unlawfully in relation to the

entry into Seales’ office.

Abuse of Office: section 95 Penal Code

Taking the common law principles and applying them to section 95 of the
Penal Code mens rea is an essential element of the offence. The prosecution

must prove not only that a public officer has directed an “arbitrary act

prejudicial to the rights of another” but that when doing so the public

officer either

(a) intended to dn-ect such an act: or

(b) must have been aware they were directing such an act.
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Kernohan and Jones were employed in the public service as police officers.
They directed Evans to enter the private offices of Seales. On the facts it was
reasonably arguable all three men knew they had no lawful business in his
office, hence the reason search warrants were not applied for, and there was
concern over the alarm at the premises. Whichever adjective or definition is
used at the search warrant stage it was properly arguable that the actions of the
police officers were “arbitrary” and “prejudicial to the rights of Seales” in the
sense that the adverse infringement into his office would be actionable as a
civil tort. It is worth rerterating that to support an action of trespass it is not
necessary that there should have been any actual damage; the trifling nature of
the trespass is no defence. The wrongful possession of a third party’s property
by “A” does not entitle the police in law to enter “A’s property without a
search warrant: see Ebanks v. R 2000 CILR Note 8 (14ih Angust 2000}

paragraph 166 above; Mcleod v. UK.. 27 E.H.R.R. 493, where the European

Court found a violation of Artiéle 8, where two police officers had entered the

applicant's home in her absence to assist her ex-husband to remove items of

property.

For all the above reasons there was a proper alternative argument, to that

decided by the CJ, that there was prima facie evidence that Kemohan and

Jones had commiited the section 95 offence of Abuse of Office.
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Wilful disobedience of the law

Both Kernohan and Jones disregarded the advice of the AG, and wilfully
disobeyed the reievant provisions of the Police Law (2006 Revision) relating
to search warrants and proceeded to engineer the commission of an act which
section 26 of the Police Law forbids namely, the unlawful entry and search of
the private offices of Desmond Seales by the police without a warrant.
Conversely, it can be said that they omitted to do any act which such laws
required to be done - namely, obtain the requisite search warrant before
proceeding to authorize and engineer the entry and search of the said premises.
There was a proper and reasonable argument that their actions prima facie
constituted the offence of Disobedience of Lawful Duty as prescribed by

section 121 of the Penal Code.

Under section 26 of the Criminal Procedure Code (2006 Revision) the police

when applying for a search warrant only had to establish that there was a
reasonable suspicion that an offence had been committed. On the evidence
before the CJ, in scenario 2, there was also a proper alternative argument, to
that decided by the CJ, that there was a reasonable suspicion that the offences

of Abuse of Office and Disobedience of Lawful Duty had been comumitted.
This alternative view was supported by the AG and the SG. Tgﬁéy advised the

Tempura team that there was sufficient evidence to proceed: in respect of

Abuse of Office and Disobedience of Lawful Duty.
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The CJ ruled that a search warrant should only be granted if “according to
reasonable suspicion, items or evidence for which the statute authorises a
search are within the premises to be searched: here the homes and/or offices”
of the police officers: para.69 of his ruling. The CJ heard evidence from
Bridger on this issue and concluded there was no prima facie evidence of any
criminal offence being committed, and the application for search warrants
amounted to nothing more than a fishing expedition to obtain evidence so as to
create a prima facie case, and that was not allowed by the law: see para.95 of

his ruling.

The CJ’s conclusion that the police were embarking on a “fishing
expedition”, must have been firmly influenced by his view that there was no
prima facie case of criminality in respect of Kernohan and Jones. This is
because he was prepared to grant a search warrant in respect of Dixon. The CJ
said
“DCP Dixon as the subject having the closest connection te Mr.Martin and who, from the
statement of DCP Ennis in particular, may reasonably be suspected to have been privy to and
perhaps was associated with, the motives behind Mr.Martin’s machinations. Of the three
subjects, he is the only one whom, it could reasonably be suspected, might be aware of
Mr.Martin’s fabrications. And such a connection would make him-a saspected accomplice to -

the blatant public mischief offences now alleged fo have been perpeirated by the fabrications

atiributed to Mr.Martin, On that basis, there is reasonable ground for suspicion that proof of

that complicity could exist”: paras. 143-146 of his ruling.
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The basis of the grant of the warrant against Dixon was because the CJ took
the view there was prima facie evidence of criminality in his case and
therefore the warrant should issue. So far as the actual material sought by the
police (day books, cell phones, computers), Dixon was in exactly the same
category as Kernohan and Jones, as can be seen from the warrant application,

the relevant parts of which are set out above in paragraphs 120-121.

Alleged deliberate manipulation of the law by the CJ

The report makes a complaint that the CJ deliberately and illegitimately
attempted to prevent the Tempura team from investigating the allegations of
impropriety by Evans, Kernohan, and Jones by refusing to grant the
applications for what were legitimate search warrants. The fact that there was
a respectable alternative view to that expressed by the CJ; or the fact that the
CJ could have properly arrived at a different conclusion does not for one
moment support a contention that there was any improper motive on his part.
There is no evidence that his decision was made with malice or outwit the
boundaries of judicial discretion. There are a number of reasons for this

conclusion.

First, the CJ was never addressed in detail on _the_ I_’g_qa_l__(_lode o_ﬂ"encg of
criminal trespass during the February application; and in the March
applications his ruling again suggesis there was an absence of detailed
argtmiént on the point. The arguments proceeded on the basis that Evans had

committed a burglary; and once that argument failed, as it was bound to, little
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attention was given to the offence of criminal trespass: see paragraphs 77, 103

and 104.

Secondly, in respect of the section 95 and 121 offences, the CJ was dealing
with offences which rarely came before the Cayman Islands courts. As he was

to state in his 4 April 2008 ruling: para.97 and 98

“Research has not revealed a single instance of any charge for this [section 95] offence {or that
under section 121) having come before the Courts of these Islands. Further research among
the reported cases of the Commonwealth met with only sparse results. (The case of William v.
Regina (1986) 9 W.LR. 129 cited by the Hon.Attorney General in his advice, bears certain
similarities). 1 have had therefore to examine, without the benefit of direct precedents, the
specific elements of this {section 95] offence in order to answer the crucial question whether it

requires proof of criminal intent”.

Thirdly, if the CJ and Henderson J were attempting to deliberately frustrate the
Tempura investigation the CJ would not have told the Tempura team of his
conversation with Henderson J during the warrant application in February.
Instead the conversation with Henderson J would have remained private to

themselves in line with their alleged ulterior motive.

Fourthly, on previous occasions before February 2008, the CJ had given
judgments in the Cayman Islands Grand Cowrt indicating he places
considerable value on the liberty of the subject and will interpret !cgislaﬁon
which seeks to restrict that liberty strictly: see his judgments in Jackson v. R

{1996] CILR 338 at p345 where the CJ quoted Scott LY’s advice m Dumbell v.
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Roberts [1944] 1 All ER. 326 that police officers should not be over-zealous

in the exercise of their powers:

“The duty of the police when they arrest without warrant is, no doubt, to be guick to see the
possibility of crime, but equally they ought to be anxious to avoid mistaking the innocent for
the guilty. The British principle of personat freedom, that every man should be presumed

innocent until proven guilty, applies also to the police function of arrest...”

Smellie J (as he then was) in Jackson having quoted this passage said:

“That dictum and the sentiment it embodies, which some might think reflects a by-gone era,

must nonetheless be regarded as applicable today in the Cayman Islands”.

Fifthly, the CJ made it clear in the February 2008 warrant application that he
was content to recuse himself from the proceedings if that was what the
applicant wanted. There is also the point that on 9 April 2008 the CJ told
McCarthy that his ruling did not preclude disciplinary action from being
taken: Core Bundle D, Tab 21, page 63. All this evidence militates away
from the suggestion that the CJ was seeking to protect Kernohan, Jones, or

Henderson J at all costs.

Judicial Bias

The report complains that during the February 2008 warrant applications it
was improper for the CJ to have out of court discu-ssions with Hencierson J,
who was not co-presiding over the application for the search warrant, about 2
witness on whose _information reliance was being placed to support. the

application; and in particular Henderson J’s relationship with the witness.
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The CJ had a personal interest in the police discovering the offending letters
criticising the judiciary, which were also in Seales’ possession. He had
reported the matter to the police himself in July 2007; and during the search
warrant hearing on 22™ February 2008 he became aware of Evans’ secondary

purpose of searching Seales’ office at the indirect request of Henderson L.

In this respect, the CJ was close to the subject matter upon which he was
adjudicating. The fact that (a) he had reported the offending letiers to the
police for investigation in July 2007; (b) that it was Jones who had been one of
the investigaﬁng officers dealing with his complaint; and (¢) that Henderson J
was associated with Evans the chief protagonist in the events of 3 September

2007, might have given an appearance of bias.

The CJ himself recognised the potential for the appearance of judicial bias. On
hearing the submissions of DS Ali during the February application he made a
declaration of a potential conflict of interest. He stated that he, on behatf of the
judiciary, had requested a police investigation into Cayman Net News in
relation to a series of letters published by that paper that may have been
seeking to undemmine the judiciary, which he explained was in itseif an
offence. He had received a verbal briefing by Kernohan and Jones on the
police invesf;gation. His concerns were that it may be construed i future at
any proceedings that part of the police tasking of Evans was for the purpose of
searching for the source of the letters. He discussed the possibility of
appointing another judge from Jamaica to hear the application or of being

given assurances that the police tasking of Evans was not motivated by a
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desire to obtain the letters criticising the judiciary. The CJ was provided with
the unified view that it was the inquiry team’s belief that Evans was not tasked
cither by the police or by the judiciary to search for the source of the letters,
but had instead seized upon a window of opportunity of his own volition as

stated in DS Ali’s intelligence report daied 22.2.08 and in Tab 21, page 53.

After the search warrant application was made, the CJ retired to consider the
application. When he returned to Court later that same day, to give his ruling,

he began by stating that he wished to declare that: “as a result of the moming’s

application and discussion, he had had a conversation with Judge Henderson during the recess,
and Judge Henderson had told him that he had a conversation with John Evans but would not

have described as a good sociat friend”.

He said that Henderson J might have mentioned to Evans that they, the
judiciary, were a little concerned about the source of the letters, but had in no
way said anything to him that could be construed as a tasking: Para 1-4 of

the CPs ruling,

The CJ recognising the potential difficulty that he was in, at the beginning of
his judgment, gave the Tempura team the option to have the matter listed
before another judge:

“The decision at which I have arrived I must give provisionally with tlie caveat that the
Investigators, having heard ii, may wish at my invitation to have the matter convened
again before a different judge. I place this caveat on my decision because [ have reflected
further upon the involvement of Mr.John Evans in particular. This is lest it be thought that my
decision lacks objectivity because Evans states... [Evans siatement set out in judgment]. | have
raised this aspect of my concern with Judge Henderson....Against that background; I do not

think there is any real basis for perception of bias such as to require me to recuse myself.
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Ortherwise I would have. Nonetheless as indicated, 1 am prepared, if the Investigators wish,

to appoint 2 judge to reconsider the matters as I think it is open to me to do becanse my

decision is by no means a final decision as if by way of a trial of the matter”:

(emphasis added) para.1-4 of his judgement,

230. No application was made for the CJ to recuse himself following this invitation.
After the CJ gave his provisional ruling in February 2008 it would have been
obvious to both Bridger and Mon Desir that the CJ was not in favour of the
grant of search warrants in this particular case and so if they wanted a new
judge they could have applied for one in accordance with the CJF’s invitation.
However, this course was not adopted by the police or Mon Desir when they

renewed their application in March 2008.

231. 'The legal principles goveming judicial bias, as applied in the United

Kingdom, are set out by Lord Browne-Wilkinson in Bow Street Metropolitan

Stipendiary Magistrate, ex parte Pinochet Ugarte (No.2) [2001] 1 AC 119 at
para.Z.

“The fundamental principle is that a man may not be a judge in his own caunse. This principle,
as developed by the courts, has two very simiiar but not identical implications. First it may be
applied literaily: if a judge is in fact a party to the litigation or has a financial or proprietary
interest in its outcome then he ig indeed sitting as a judge in his_ own cause. In that case, the
mere fact that he’is a party to the action or has a financial or proprietary interest in its ontcome
is sufficient to cause his automatic disqualification. The second application of the principle is
where a judge is not party to the suit and does not have a financial interest in its outcome, but
in some other way his conduct or behaviouwr may give rise to a suspicion that he is not

impartial, for example because of his friendship with a party. This second type of case is not

strictly speaking an application of the principle that a man must niot be 2 judge m his own
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cause, since the judge will not normally be himself benefiting, but providing a benefit for

another by failing to be impartial”

Similar principles, as those expressed above, apply in Cayman law: see In re

Pubiic Service Company ILtd (1952-79) CILR 81; Prendergast v.

Commissioner of Police (1990-91) CILR 265 (a case in which Smellie CJ

acted as Solicitor General); In re Euro Bank Corp [2001] CILR 114 (in which

Smellie CJ was the presiding judge) .

Even where a judge is potentially disqualified because he has a relevant
interest in the subject matter he is adjudicating on, where the judge makes full
disclosure of his interest, the parties to the action can waive their right to have
the judge disqualified and if they do, that is the end of the matter. In wv_._

Highland Railway Co 1919 S.C (HL) 19 at page 20-21. Lord Buckmaster after

setting out the general principles relating to judicial bias stated:

“In practice also the difficulty is one easily overcome, because, directly the fact is stated, it is
common practice that counsel on each side agree that the existence of the disqualification
shall afford no objection to the prosecution of the suit, and the matier proceeds in the ordinary
way, but, if the disclosure is not made, either through neglect or inadvertence, the judgment

becomes voidable and may be set side”.

Lord Hope put it this way in ex parte Pinochet

“the nature of the interest is such that public confidence in the adinistration of jusiice
requires that the judge must withdraw from the case er, if he fails to disclose his interest and
sits in judgment upon it, the decision cannot stand...The purpose of the disqualification is to
preserve the administration of justice from any suspicion of impartiality. The disqualification

does ot follow automaticaily in the strict sense of that werd, because the parties to the
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suit may waive the objection...if the interest is not disclosed the consequence is inevitable. In
practice ihe application of this rule is so well understood and so consistently observed that no
case has arisen in the course of this century where a decision of any of the courts exercising a
civil jurisdiction in any part of the United Kingdom has had to be set aside on the ground that

thers was a breach of it”

In the present case the learned CJ made full disclosure of the facts during the
first search warmrant application. Once he had done this, it was a matter for the
Tempura team to seek a new judge if they so wished. Both Mon Desir and the
investigators believed the CJ got the law wrong and were perplexed by his
decision.  Following the February ruling, the SOG in their report to the
Governor were aware of the CJ’s role in reporting the offending letters to the
police and therefore his personal interest in material held at the offices of
CNN. Therefore, with the full facts known and considered in detail, there
was every opportunity by the Tempura team to ask the CJ to recuse himself
before the fresh application hearing in March. This opportunity was not taken
and the legal authorities cited make it clear that effectively there can be no

complaint.

The report complains of a deliberate manipulation of the law by the CJ. There
is no evidence to support such a conclusion; there is no evidence to support the
contention of a judicial conspiracy between the CJ and Henderson J.

Accordingly the compiaint is summarily dismissed on this issue.
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 judicial review had faially damaged the investigation.

106
CHAPTER 5

LARRY COVINGTON

The report complains that Covington had detailed knowiedge of the events
of 3 September 2007; that he refused to provide a witness statement to the
Tempura investigation team as to the nature of the advice given by him to

Kernohan and others; and that he onljf_ made a witness statement, after the

Background

In August 2007 Covington was the FCO-OTD Law Enforcement Adviser for

- the Caribbean Qverseas Terrifories and Bermuda. He had held this post since

31 March 2003, He was an experienced law enforcement officer who had been
employed by the Metropolitan Police Service between February 1973 and
2003 (30 years) leading and managing Serious and Organised Crime
investigations. He had also served in the Crime Operations Group where his
duties had involved the management of the deployment of undercover officers,
participating officers, participating informants, informant management, and
witness protection. Part of his role as a Law Enforcement Adviser was to

provide

_ *day to giay advice, guidance, and assistance 1o FCO-OTD...on the implementation of law

enforcement operational and strategic policies, practices, procedures and initiatives, to assist
in improving the capability, capacity and sustainability of the- UK Caribbean Overseas

Territories & Bermuda law enforcement agencies.”: see Covington memorandum dated 7.1.09
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On 19 August 2007 Kemohan provided Covington with a confidential
memorandum outlining therein, the allegations, options and the need to obtain
corroboration, and sought Covington’s advice. At that ime Covington agreed

to take on a primary role in order to take an independent oversight.

On 21 August 2007, Covington received an e-mail from Kernohan and spoke
to him on the telephone the next day addressing the issues raised in

Kernohan’s confidential memorandum.

On 23 August 2007 Covington received from Kernohan a faxed copy of the
note written by Martin addressed to Governor Jack in which he outlines his
allegations against Ennis. Covington also had a telephone conversation with

Govemnor Jack to discuss the allegations and the initial investigative strategy.

On 27 August 2007 Covingion e-mailed Kemohan with a draft of an e-mail he
intended to send to Govermor Jack with his detailed advice and
recommendations on how to proceed with the investigation and the
Government officials who should be notified. Kernohan resppnded with some
amendments and the e-mail was sent to the Governor. Governor Jack

acknowledged receipt and made reference to being in possession of the AG’s

advice.

On 28 August 2007, Covington assisted in the drafting of the initial

investigation terms of reference. He also received AG’s opinion dated 28
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August 2007, dealing with the unavailability of search warrants; and he aiso
spoke to Governor Jack By phone about investigation strategy. On the same
date Kernohan wrote an e-mail to Covington which included the following:

“Contact was made with the source on two pceasions this evening....He then telephoned me at
2245hrs to inform me that he had gone to the offices of his business to obtain the documentary

evidence that is required to support his statement. He said he had then accidentally set off the

alarm fo the offices and had to retreat in fear that Mr.Seales wouid discover him. 1 informed

him that he should not place himself at risk of discovery...he indicated that he may have an

opportunity to copy some of the documentation around midday tomotrow”.

On 31 August 2007 Covington received an e-mail from Kernohan which
included the following:

“We have been standing by today (Friday) waiting to hear from the source with respect to
providing the documentary evidence. It is clear that he is reticent to provide the documents.

His position is_that he is ‘conflicted® with regard to removing the documents from his

employer’s office”.

Covington also spoke to Jones. The conversation focused on the investigative

strategy and the operational tasking of Martin and Evans.

On 3 September 2007 at 21:59, Kernohan sent an e-mail to Covington about
what had just taken place at CNN in these terms:

“Larry

Update. Operation was abandoned for this evening. Further

Update tomorrow”

b
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Kemdhan states that having been told that Evéns had found no trace of the box
file, he continued to see Covington’s foié.as to ensure an independent aspect to
the initial enquiry. Therefore on 3 September 2007 he requested assistance
from Covington that he should make arrzingements for an oﬁtside irvestigation
team to ensure “that an investigation could thoroughly and independently

identify the truth behind these serious allegations”.

On 16 November 2007 the Strategic Oversight Group (SOG), setup to have an _
mndependent supervisoi’y role over Operation Tempura, had its first meeting,
Present at the meeting was George McCarthy, Mon Desir, Covington, Bridger,

Simon Ashwin, and Tonge. -

249,

_.Also on 9 December 2007 Covingion —by g-mail to

Helen Nellthorp (Nellthorp) stating;

“There are significant implications in my giving a statement and potentialiy becoming a

witness, none more so than the inclusion in my statement of ail the pérsons I consulted and

gave advice to, as well as my continved involvement on the Operation Tempura Strategic

'Oversight Group™: para 8.

EX L 1]
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Covington’s apparent concern was that he had given advice to the Governor
and had been in contact with the staff of the FCO. Such communications
would ordinarily be privileged and non disclosable and so careful advice on

how to proceed was required.

This position was reflected in the reply of Nicola Walsh (Walsh), Head of
Caribbean & Bermuda Section, FCO dated 19 December 2007 in which she

stated that Susan Dickson (FCO Legal adviser) had suggested that

“the Governor/HOGO discuss our concems with the AG {or the Legal Counsel if the AG
prefers) and ask him for his advice on what if anything couid be done to protect your/our

positio_ﬁ. There might be sowe public interest type local legisiation that could be used...

In an e-mail dated 2 January 2008 Covington states:

“Potential difficulties of my continued role on the Sirategic Oversight Group if Mon Desir
determines that 1 am a material witness in any potential criminal or disciplinary

investigation/proceedings against Kemohan & Jones...”

On 3 January 2008 Governor Jack wrote o Covington telling him

“T conseited Sam Bulgin today. He said that you could not be compelled o provide 2

statement but it would be preferabie if vou did provide one. You sould, however, be

compelled 1o give evidence in court”,
On the same date the Governor wrote an e-mail to Nellthorp stating:

“I today sought our AG"s advice on Larry as a witness... Samn said that whether Larry shouid

_ withdraw from any involvement in this investigation depended on what exactly his

invoivement was and whether that might cast doubt on the process. His adviee was that it
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would be better for Larry to withdraw in the interests of the credibility of the

investigation” [emphasis added].

On 13 January 2008, Covington wrote an e-mail to Tonge and Walsh which
included the following:

“If Bridger in his legal advice report has indicated that he has reasonable grounds te suspect a
criminal offence has been committed by Kernohan and Jones which warrants them being
interviewed under caution...is the request from Mon Desir for me to provide a formal written
staternent ‘fair having regard to all the circumstances, including the circumstances in which
the evidence is to be obtained? In providing such a statement at this stage and in these
circumstances am I leaving myself open to potential ‘self incrimination” if the investigating
officers or legal counsel were to consider that any advice that I may have given and included
in my formal statement to be “wrong, inappropriate or unkawful’. If Kernohan and Jones are to
be interviewed under caution should I also be so interviewed if they had in fact acted on my
advice? Additionally covert investigations which involve entry omto private land or
interference with privately owned property as was proposed/intended in respect of the entry
into Cayman Net News on 3 September 2007, in the absence of any lawful authoerity, could
constitute a eivil wrong, actionable by the owner of the property or lapd for damages. In
this regard this would net rule out a potential action in the future against the FCO as my

employer should Mon Desir consider the actions in respect of Cayman Net News on 3%

articulated above 1 now require legal advice on the request by Mon Desir to provide a formal

written statement at this material time, and in relation to all the surrounding circumstances”.

On 13 February 2008 the AG advised Governor Jack that he did not enjoy
immunity from criminal liability (although he could only be dealt with in
England); and that his staff could be compelléd to give evidence in a Cayman

Court.
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On 10 March 2009 an e-mail from Fiona Sinclair to Sarah Latham, Walsh, and
Nelithorp revealed that the issue of disclosure in respect of Covington was still
being considered by the FCO oificials. Covington’s draft statement with

relevant e-mails was submitted to the police on 15 March 2009.

In his witness statemnent made on 15 March 2009 Covington states that during
the period 13 August 2007 and 4 September 2007 he had “discussions on the
operational tasking of Martin and John Evans...and these discussions likely
would have addressed identified best practice relating to intrusiveness...”: page

3. He further states that during the same period he was aware: “from the

e-mail exchanges, telephone and text calls that there was on going operational investigative
tasking of Martin and Evans initiaily by Kernchan & Dixon, and then latterly by Kemohan
and Jones...in an attempt to recover and safeguard potential evidence or the obtaining of

copies of the alleged e-mails sent by Ennis to Seales”.

On 16 March 2008, Covington stated in an e-mail to Governor Jack that he
had received advice from Treasury counsel/solicitors in regard to the provision

of his siatement.

Initial Advice

Tn his report dated 27 August 2007 Covington recommends that:

“Epnis can be suspended from duty at the eai‘liest opportunity whilst a
comprehensive external criminal and disciplinary investigation is undertaken

in ’éhe best interests of the Cayman Islands, the RCIPS and Ennis himself”.

*1. An urgent conference takes place with the Attorney General, Kernoban and the

Governor to determine
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{a) Admmzstratxve pmcedure and action reqm:ed to suspend [Ennis]
(b) The initial criminal mvemgaxmn process to be followed, particutarly the obtaining of
appropriate warranis, to ensure that any potential evidence is seized including
computers, {hard drives and other storage devices) used by both Enais, Seales, and
ftemised telephone calls.. {my recommendation is that when Ennis i snspended.
simultaneously the office of | Seales is searched ang immediately following

suspension the home of Bunis s searched in his presence.,.”

Bcwever i & written respoase dated 27 January 2011 Ccvmgwa poimts out

el e gilegations againgt Frnis as repored and known 1o s on 37 August

Suspension from duty or administrativéfzeqtﬁred ieave is a common procedure

available to be used in cases where serious matters are alleged. He was not on

the ground in the Cayman Islands when giving his advice, but was visiting

iondon; Although he was following. standard procedures in making 2
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recommendation that Ennis should be suspended, the decision was ultimately
one for the AG, the Commissioner of Police and Governor Jack. When these
individuals met they considered his advice and other matters and unanimously
decided not to suspend Ennis. They did not follow his recommendation and he

concurred with their decision once a full debate had taken place.

The report complains of the inappropriate behaviour of Covington. However
Covington’s advice, in the above circumstances, cannot be deemed to be
inappropriate behaviour. At the time of giving his advice he was not in the
Cayman Islands and he was giving advice based on the facts as presented to
him by Kernohan. When those on the ground in the Cayman Islands,
considered his advice, and other facts known to them they decided not to
follow Covington’s recommendations. It is not uncommon for advice given by
advisers to be ignored or not followed, in part or full, because the ‘client’ is in
possession of facts or matters which the adviser is not privy to. That does not
mean that the adviser has acted inappropriately in the advice he gave.
Covington did not have an operational policing role in the Cayman Islands and
therefore, unlike Kernohan, was not in a position to directly check or clarify
information he was being provided. He could only give advice based upon the
information he received. For these reasons the complaint based upon this

ground is summarily dismissed.

Forwarding of Confidential Tempura information to Kernohan

Retrieved from the personal e-mail account of Kernohan was an e-mail dated

19 September 2007 from Covington to Kernohan. Covington had attached a
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report written by the Tempura Team entitled “Thoughts on Scoping Study to

date 18 September 2007”. The ¢-mail was signed “Larry” and reads “Attached

for your eyes only and you have not seen this-please delete on reading. Please
note my highlighting and inserted comments. Once read; can you phone me
ASAP tonight on my cell phone to discuss further” Covington has

 highlighted sections of the report and has marked up his ,commenfs on the

right margin of the report.

263.

264. In his written response Covington states .thai his role was “io assist the
investigation team, be briefed by the investigation team on the progress of the
investigation, to provide an interface between the investigation team and
Kernchan, to sit on the Operation Tempura Oversight Commitiee and 10

orovide briefings to FCO-0TD”. He was not a member of the investigating

~feain, Lovimgion states that he had a conversation with Assistant '
Commissioner John Yates in the Cayman Islands between 5 and 7 November

2007. In this conversation “we covered the importance of keeping Kemnochan

| briefed on investigation developments in order that he could fulfil his statutory

g R
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and strategic responsibilities as Cormissioner c&' Police”. Covington .makes
the point that Kc_mphan, as Commissioner of Police, had responsibility for the
management and outcome of the Tempura in?esﬁgaftion; and that under the
Police Law 2006 the Tempura police officers were sworn in to operate undef

his jurisdiction.

Although Kernohan had withdrawn from the operational side of the
investigation on 31 August 2007, handing operational matters over to Jénes,
Kemohan had, according to Covington, “a strategic oversight responsibility
for ensuring that the investigation was professionally, ethically, effectively
and efficiently investigated”. This was endorsed by Yates in recommendation
4 of his 5-7 November review where he wrote:

“Endorse and support Commissioner Kernohan’s decision to recuse himself
from direct involvement in these matters at this stagc,. This should be kept
under continual review as the inquiry progresses. There remains obvious
intrinsic value in being able to involve the Commissioner in key decisions

involving the leadership of his Force®.

Covington states that he sent the document entitled “Thoughts on Scoping
Study” dated 18 September 2007 to Kermnohan becanse he was entitled to see

the document in line with his statutory and strategic role and responsibilities.

The document was also to be discussed at a meeting scheduled for 27

September 2007 at which Kernohan was due to be present.§}
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267.  In respect of the words “Attached for your eyes only and you have not seen

this-please delete on reading”, Covington further states that “afier much

reflection and review of papers there is no logical reason I can provide ...for
~using those words, especially as Kernohan was fully entitled to see the
document. 1 am personally at a compiete lost as to why I used those words
because they were obviousiy wmecessary.. [ fully recognise that reading the
words “on their own” and without the benefit of the baékground I have
provided, they look suspicious. However I must stress that there was certainly
ﬁo improper, sinister, illegal or conspiratorial motive for using those words,
My recollection is that Kernohan and I discussed the document and as we both
kept copies of the document...this I submit negates any improper, sinister,
illegal or conspiratorial motive, otherwise logically we would have deleted the

document.”

268.  There can be no doubt that on 18 September 2007 Kemohan, as Commissioner

of Police, was in fact entitled to see the e-mai which was sent to him by

cove QD
— T

Covington to remember 3 yvears and 4 months after the event what exactly he
meant with the words “Attached for your eyes only and you have not seen

this-please delete on reading”. However the words really speak for themselves.

mwm or statutory position was on 27 Septerber 2007, 0rin

November 2007 when Yates was visiting, Covington, on 18 September 2007,

was seeking to give Kemohan information which on 18 September 2007 he

did not believe should be furnished to Kernohan by Covington. He was
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seeking to give Kernchan “the heads up” on information which perhaps

Kernohan would be entitled to at a later date.

Tt seems clear that Covington should not have divulged this information to

Kernohan but should have waited |

behaviour does not amount to a criminal offence and he is right to point out

that his behaviour was not illegal. However, if Kernohan was entitled to see
the document, Covington’s language accompanying the document “_..you have

not seen this-please delete on reading” clearljr carries the appearance of being

“inappropriate”. To this very limited extent there is a prima facie basis for the

complaint on this issue made against Covington. Notwithstanding this
conclusion it is unfair to expect Covington to remember 3 years and 4
months after the event what exactly he meant with the words he used. He
should be given the benefit of the doubt that such “inappropriate” words may
simply have been used to place himself in a favourable light with Kernohan in

circumnstances where Kernohan would later be entitled to the information.

Knowledge of the entries info NN

The factual picture shows that Covington had knowledge before 3 September

”007 that Kemohan and Jones wete sendmg Evans and Martin into the offices

iicion ]

of CNN to obtain material coverﬂy, and that Evans and Martin would be

obtaining this material without permission. Covmgton may not have known

~ the precise operational details but by virtue of his own admission, he had

discussed the operational tasking of Martin and Evans and was kept ab_reaét of

IV
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all developments up to and including the entry on 3™ September, 2007. He
was certainly aware of the date, venue, and the covert nature of the operation.

His involvement is capable of being seen as encouraging a trespass.

It was this involvement by Covington which led to the delay in his preparation
and submission of a signed witness statement. He clearly needed to take legal
advice on his position and was rightly concerned with self incrimination.
There is therefore no substance in the criticism of the delay in him furnishing a
witness statement. He had concerns about self incrimination and was entitied

to refuse to provide a statement until he had taken legal advice.

Covington’s involvement in the events of 3 September 2007 does not mean he
would have faced prosecution. Prosecution can only take place if a person has
the necessary mental state to accompany his actions as required by the relevant

offence under consideration.

It may well be that Covington gave guidance to Kernohan and Jones based
upon English law and procedure which in certain circumstances could have
allowed for the actions of Kemohan and Jones. Furthermore, in his e-mail to
Tonge and Walsh dated 13 January 2008 Covington stated the actions of
Kernohan and Jones::could constitute a civil wrong, actionable by the owner
of the property or land for damages”. This reference to civil action-means that

Covington may not have had the mens rea necessary to prove any penal code

offence; and the reference properly raises the section 8 Penal code defence of

“honest behef™,

13163
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In his response dated 11 January 2011 Covington states:

“On 3 September 2007 at 21.59 Cayman Islands time, I was in the British
Virgin Islands where the time would have been 22.59, Given the time 1
probably would not have seen the e-mail until the morning of 4 September
2007. I have no record of responding to that e-mail. In any event until T had
spoken with Kemohan I would not know what he meant by “Operation was

abandoned for this evening’.

Beyond this response Covington has declined to comment further on the
mattet. He states as follows:

“If Aina is inferring, suggesting, suspecting or even alleging that T may have been a party to a
criminal offence (s277 Penal Code (Revision 277) - Criminal Trespass) having been
committed, or a civil tort in relation to trespass, then I take the view that the seeking of an
explanation as documented in these papers by Aina, and in these circumstances, is totally
inappropriate and improper. This may be an area where 1 need to seek legal advice.
Additionally to seek an explanation “as to his role and state of mind in respect of the events of
3" September 20077 some 3 years and 4 months after the event, given all the external
reporting, debate and discussions on “Operation Tempura’, [ also take the view that it would
be dangerous if not possible for me to deliver a true and reliable subjective response. Again

this is an area where I may need to seek legal advice”.

On 18 November 2007 Mon Desir brought to the attention of the Tempura
team that he had received an e-mail from Covington requesting that he speak
to him (Mon Desir) “in confidence’ about the events of 3 September 2007. In
his statement dated 15 March 2009 Covington’s response is “I have no

recollection of making any follow up ‘in confidence’ telephone call”

In his written response dated 22 January 2011 Covingion statcs that en 6

November 2007 he met with Yates and Kernohan with the purpose of Yates
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updating Kernohan on his review findings and recommendations and to inform
Kemohan that a report was being prepared seeking legal advice in respect of
the entry into CNN on 3 September 2007. During the meeting Kernohan
informed Covington that he was secking an early decision on the legal advice
request and he was beginning to get concemed about the investigation
timelines and cost after two months of investigation. Covington was not in the

Cayman Islands between 8 November and 14 November 2007.

He returned to the Cayman Islands on 15 November 2007. The first meeting of
the Operation Tempura Oversight Group was held on 16 November 2007, This
was Mon Desir’s first meeting as Legal Counsel to Operation Tempura. At
that meeting it was agreed that “Larry Covington and Andre Mon Desir to
liaise on draft contracts once the skills profiles had been drawn up”.
Covington then left the Cayman Islands on 16 November 2007 following this

meeting, He states in his written response:

“it would have been as a result of the 16 November 2007 Oversight Group meeting that I
would have e-mailed Mon Desir two days lIater on 18® November.... ‘In Confidence’ was the
general and overall descriptor that was being applied to all communication in the ‘Operation
Tempura’. My recollection is that the reason why I wanted to speak to Mon Desir was in
relation to my role as the interface with Kernohan, with Kernohan asking for the advice 1o he
delivered as quickly as possible, as well as to discuss the process and timing for the drafting of
contracts. 1 believe Mon Desir was still working for the Cayman Islands Monetary Authority
at the time and it was my understanding that he was under pressure-as to how much time he

could devote to Operation Tempura”

The explanation provided by Covington on this point provides a plausible
clarification as to why he wished to speak to Mon Desir on 18 November

2007,
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In all the above circumstances the position remains that whilst there 1s
evidence that Covington was involved in the entry into the office of Seales on
3 September 2007, there is no evidence as 10 his state of mind. Indeed it would
prove impossible 3 years and 4 months after the event to conclude that
Covington’s involvement had the appropriate mens rea 1o make him criminally
fiable for any offence as implied in the report. The complaint on this issue is

summarily dismissed.

Furthermore, it would be unfair to consider contemplating any form of civil or
disciplinary proceedings against Covington in circumstances where Mon Desir
had given Covington an assurance in his e-mail dated 9 December 2007 about
any information provided by him to the Tempura Team. The assurance was
given in these terms

“These matters like all other maiters will obviously be treated with the strictest of confidence
and as such Mr.Covington should be assured of the investigating team’s intention and
commitment 1o so treat them...it is submitted that this is an entirely proper and legitimate line
of enquiry in the particular circumstances of this case, as it may weil provide a legitimate
explanation, a measure of mitigation, or éven a possible defence for the relevant persons

concerned in the Incident..”.

Finally it is not in the wider public interest to take this matter further three
years after the event, in circumstances where there have been no prosecutions
brought against Kernohan, Jones, or Evans; and no civil proceedings for

trespass have been brought by CNN in relation to the entry into Seales office.
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CHAPTER 6
THE ARREST OF JUDGE HENDERSON
2HE ARREST OF JUDGE HENDERSON

Background

On 17 May 2008 Mon Desir stepped down as Special Counsel to the T empura
team, and on 28 May 2008 Trevor Ward acted as legal adviser. The Tempura
team then tumed the spotlight onto Henderson I. It is not clear why this
occurred. The ruling of the CJ dated 4 April 2d08 was fo the effect that no
eriminal offences had oceurred by any petson involved with the 3 September

2007 entry into CNN. There was no compelling evidence to cause the

Tempura officers attention to focus or re-focus on the Grand Court Judge. The

background to Henderson J’s arrest is as follows:

On 20 May 2008 the Tempura tcam contacted
I—Ienderson J by telephone to seek an appointment 10 speak with him with

regards to the events of 3 September 2007. Henderson J stated he would speak

to the CJ about this. On 2] May 2008 the SG informed the Tempura team that-

i was the protoco! when asking things of the judiciary to make 2 request in

Writing. _A_'for_inai letter was sent to the CJ on 21 May. 2008 requesting a -

meeting with Henderson J to speak to him ‘in respect of a witmess’: Core

_ Bundle D, Tab 21, page 67.
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284, Omn22 \/iay 2{){}8 the Tempma team recewed a wiitien response from the Cl

and Henderson J as to thezr recollection of evenis, A meeting with the

investigation tcam was declived.

285,
286.

‘The CI would like
any addmonal matters wu:h rcgard to Henderson J to be put in writing. If the
Tnvestigation Team were still dissatisfied, then a meeting could be considered
with Henderson J: Core Bundle D, Tab 21, page 69-70

287, On 24 June 2008 “e'mcrson Ivrote 2 =etier 10 Governer fack siafing (hat ke

" had provided & written sta‘zement 10 the DoLICE. I1E sﬁ'ﬁ?ﬁiﬁm
wantmg to submit to informal police quesuomng relatmg to the cred:bﬂizy of

the witness.
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On 26 June 2008 Bridger sent a letter to the CJ asking for an interview with
Henderson J as a potential witness. On 10 July 2008 the CJ wrote to Brdger
informing him that the position remained the same, namely any questions must
be submitted in writing and that he (the CJ) supported that approach: Core

Bundle D, Tab 21, page 72

On 31 July 2008 the AG stated that he had no objection to the appointment of
Polaine as independent legal advisor to the Tempura team. On 5 August 2008
Polaine was appointed to act as independent legal adviser to Operation

Tempura. He was introduced to the SOG on 20 August 2008.

On 26 August 2008 Bridger wrote to the CJ informing him that Henderson J
was a significant witness to the investigation and that he would like to take a
witness statement from him. The purpose of the interview was not Just in
relation to the credibility of a witness but related to the wider investigation:

Core Bundle D, Tab 21, page 74

On 2 September 2008 Henderson J wrote to Bridger informing him that he did
not encourage Evans to commit any unlawfu! act and that he would not
consent to oral questioning. On 3 September 2008 the CJ responded to
Bridger’s le&;r of 26 August confirming that he supported the approach of

Henderson J.,

On 17 September 2008 Bridger met Governor Jack and informed him that he

had received advice from Polaine that there were reasonable grounds to
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suspect an offence of Misconduct in Public Office may have been committed

by Henderson J. Governor Jack asked that he was informed immediately the

advice was available and that *any decision to arrest Judge Henderson will be

4 decision for the Senior Investigating Officer”. He stated that if he was
considering the suspension of Henderson J he would require advice from the
AG or SG but he “accepted that he would not be able to tell them of the

proposed arrest of Judge Henderson beforehand”.

On 18 September 2008 Polaine advised the Tempura feam that there was a
prima facie case against Henderson J of Misconduct in Public Office (contrary
{0 common law) and an offence of Abuse of Office (conirary to section 95 of

the Penal Code) in relation to both the entry by Evans into the premises of

CNN on 3% September 2007; and to the events leading up to that incident.

294,
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For the reasons set out in paragraphs 102-105 above, there was no evidential
basis whatsoever for the conclusion reached by Polaine in respect of

Henderson J. The decision was fundamentally wrong.
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On 24 September 2008 Henderson J was arrested in the car park outside his

home address and taken to Georgetown Police Station. He refused consent for
his home and court chambers to be searched. Later that morning the
investigation team obtained a search warrant from Carson Ebanks, & nons’
legally quahﬁed Justice of the Peace, in respect of Henderson J’s home and
Court Chambers address. At 3pm police officers attended the coutt chambers
and seized Henderson J’s office computer. The CJ was present and objected fo

the removal of the office computer from the custody of the court.

On 24 September 2008 Henderson J was interviewed by RCIPS officers under
caution and in the presence of his attoruey, Ramon Alberga QC, At page 2 of

his interview he stated the f‘oﬂowiﬁg

“Let me say this, | pmvnded you with a wntten.ﬁaiamﬁn.t_mhmtml;qem -

months ago, I made it Imown to you on that occasion and on subsequent :

occasions that I was perfectly willing to answer guestions, but I expected you
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to pose the questions to me in writing and 1 expected to provide my answers in

writing...] do not propose to answer your questions”.

On 25 September 2008 the CJ released to Henderson J’s lawyers his ex parte
judgment relating to the search warrant applications in respect of Kemohan

and Jones. This judgment was then placed in the public domain on 3™ October

2008.

The report complains that the (:3} and Henderson J illegitimately prevented the
Tempura team from investigating allegations of corruption by

(a) Henderson J’s refusing to submit to formal police questioning;

(b) the CJ s.upporting Henderson J’s refusal to submit to formal police
questioning;

(c) the CJ attending Henderson J at the police station,
threatening police officers during the search of Henderson J’s court offices,
and releasing an ex parte judgment containing sensitive information without

giving the Tempura team the opportunity to make representations.

Henderson J’s refusal to submit to formal police questioning

The report complains that between 20 May 2008 and his arrest on 24
September 2008 Henderson J refused to be voluﬁtaﬁly interviewed by the
Tempura team. He was only prepared to give answers in writing to questions
supplied in advance. He provided a short written note stating that he had not
encouraged Hvans to search the office of Seales. The report complains (page

9) that Henderson J as an experienced judge and former prosecutor would
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have known that compiling a statement from a potentially crucial witness by
written question and answer is just about impossible. The effect of the refusals

was to stall the investigation.

There is no obligation in Cayman law for a person to voluntarily submit to a
police interview or even provide a witness statement. This power which used
to exist under section 63 of the Police Law (Law 5 of 1976) has been
abolished. The Judge’s Rules which are applicable pro fem in the Cayman

Islands by virtue of section 23 Evidence Law 2007 Revision, expressly state

that a citizen has a duty to help a police officer to discover and apprehend
offenders. In this instance a written response was given by the Grand Cowt

Judge.

A protocol was agreed between the CJ, the SG and Mon Desir, to the effect
that questions posed by the police to Henderson J would be answered in
writing: Core Bundie D, Tab 21, page 67. Furthermore the specific advice of
Mon Desir to Bridger on 8® December 2007 was:

“...some sort of official “response” should be obtained from Mr.Justice Henderson regarding
only the specific comments of Evans in his statement which relate to his alleged interaction
with the judge. I do not recommend that the Jjudge be asked to give a formal written statement
on the matter-bearing in mind that Evans is not saying that the Jjudge either had knowledge of
or was party to the Incident. Additionally, having a serving member of the judiciary de?ose to
a formal statement in these circumstances could possibly expose him to the possibility of
being called as f.;l witness at a later stage, should matters progress that far, and that could
obviously tend to have the effect of bringing the Judiciary into disrepute. For the purpose of
Your investigation therefore, what you will need to demonstrate is that you pursued the

particular line of enquiry and oblained a response-whatever that may be”.
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It is difficult to see how a refusal to be voluntarily interviewed can be said to
be an improper atteropt fo frustrate the Tempura team. There was 10 evidence
{even from Evans) that Henderson J or CJ had anything to do with the 3
September 2007 entry. Therefore a written response by these senior judges
was entirely sensible. Their refusal did not stall the investigation: there simply
was no evidence for the investigation to proceed on a basis that Henderson J or
] were involved in the 3 September 2007 entry. The complaint is therefore

summarily dismissed on this issue.

The CJ at the Police Station.

Following Henderson J’s arrest on 24 September 2008 he was taken to
George Town Police Station where he asked to make a telephone call to the
CJ. The CJ arrived at the police station at 8.35 am, and without notifying the
arresting officer, went into a private room with Henderson J where they
remained until 8.43 am (8 minutes) as reflected in the custody record. When
the CJ left the private room Henderson J asked the police officer (Special
Constable Andy Cammidge) whether the CJ was still present. He was told that
he had left. Henderson J then told Cammidge that he wanted to ask the CJ
about his work that day and what arrangements needed to be put in place.
Cammidge told Henderson J that he was sure these matters were in hand but if
“they hadn’t spoken about professional matters what had they spoken about”.
Henderson J declined to reply to this question: Core Bundle D, Tab 21, page

78

130




306.

307.

308.

171

The report complains (page 10) that it was improper and incorrect for the CJ
to have come to the police station without notifying the arresting officers. The
report also complains that from the exchange of words between Henderson J
and Cammidge it is suspected that the conversation between Henderson J and

the CJ was not in respect of court management/workload.

The CJ has responsibility for the administration of justice in the Cayman
Islands: see section 4 Grand Court Law (2008 Revision). By September
2008 there were only three permanent judges of the Grand Court: the CJ,
Henderson J, Levers J, and one temporary Judge Quinn J. There was also a
visiting part time judge, Sanderson J. There were approximately 500
attorneys entitled to practice before the Grand Court; and 65 court staff
employed in dealing with Grand Court work. The figures for the work carried

out by the Grand Court in 2007 were as follows:

Criminal Indictments 94 cases
Civil 1038 cases
Divorce 231 cases
Total 1,263 cases

=

the Cayman Islands complaints and difficulties have to be resolved effectiveiy
and quickly. By 24 September 2008 the CJ's administrative burden was
compounded by the fact that he had one judge undt;r suspension (Levers J) and
another judge arrested. In the circumstances he was entitled to speak to

Henderson J for a number of obvious reasons:
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(a)  To ascertain whether there was any urgent court business (such as
urgent couri judgments or applications or sensitive hearings) which

Henderson J was seized of, and which needed urgent attention;

(b)  To ascertain what was going on; and how long the judge would be in

police detention.

Indeed the CJ himself indicated the nature of the problem he faced in a letier

to the AG dated 28 September 2008 (4 days after the arrest) in which be said:

“I await your urgent advice as I am concerned as to the legitimacy of any arrangements I may
make for Henderson ’s continuing absence from the performance of the functions of his
office, or conversely, for his resumption of duties. There is an imminent 14 week fixture in a
complex trust case set to commence in a month’s time. Justice Henderson has been seized of
that case for the past three years. [ will have no other judge available to fry the matter at short
notice. Simply having to postpone the trial because of the Judge’s arrest, would be detrimentai

to the parties as well as to the reputation of the jurisdiction”.

It would appear that the CJ gained access to Henderson J without the
permission of the custody officer because Henderson J was in the police
corridor, rather than a police cell: a decision had been taken to treat him with
dignity. The CJ met him in the corridor and took him into a room. In the UK
the management ::ci'f persons in custody would bé a matter fox_' the custody
sergeant and other officers on duty at the police station. The law and
procedure in the Cayman Isiands is similar. The police could have denied the
CJ entry if they were concerned about his involvement: see section 37 (3)

Police Law (2006 Revision). In Cayman law at any stage of an investigation
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the accused has a right to speak on the telephone to his friends provided that in
doing so, no unreasonable delay or hindrance is caused to the progress of the
investigation or to the administration of justice: Administrative Direction 7
(a) of the Judge’s Rules, The Judge’s Rules still apply in Cayman Law unlike
the UK where the position is now governed by the Police and Criminal

Evidence Act 1984.

As previously stated above, there was no basis in law for the exceptional
decision made to arrest Henderson J. The CJ was entitled in the circumstances
and with his detailed knowledge of the case (from the search warrant
applications in February and March 2008) to see the arrest as an unwarranted
attack on the Judiciary of the Cayman Islands for whom he was
constitutionally responsible. There is no basis for the suggestion that the CJ’s
attendance at the police station for 8 minutes was wrong or was an attempt to
frustrate the Tempura team. The complaint on this issue is therefore

summarily dismissed.

The CJ and the searching officers

Following the grant of the search warrant by the JP, Ebanks on 24 September
2008, Special Constable Worthington states that at 1455 hours he attended
.!/I;-Ienderson J’s office, located at Kirk House in order to conduct a search. On
arrival he was spoken to by the CJ. Also present was a member of the court
staff, Katrina Johnson; and a member of Henderson J’s defence team, Ms
Kirsten Houghton. The CJ stated he had concerns with the warrant and

questioned its authority, saying: “You don’t want me to challenge the legality
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of the warrant”. He stated that items seized should be sealed and placed in
storage within the court. He also stated that case papers held in the office
should not be viewed by the investigation team. Worthington states he was
very surprised by the CI's comments as he was clearly an officer of the RCIPS
engaged in his duty, executing a lawfully issued search warrant. Special
Copstable Kemp corroborates Mr.Worthington’s account of events at 1455

hours.

Worthington states that at 16.05 the CJ was shown the exhibits that had been
seized. The CJ stated that he did not want the items to be removed from the
building and that they should be stored in the court vaults. Ms Houghton
raised her concerns that the items should not be seized at all and the CJ stated:
“You do not want me to challenge the legality of this warrant, do you officer”.
Worthington states:

1 felt this was a disturbing comment, lending itself to be a threat directed towards me as
officer in charge of the search. Whilst [ did feel somewhat threatened by the Chief Justice of
the Cayman Islands openly questioning my procedure and actions, I submitted that the items
seized were done so lawfully by members of the RCIPS in compliance with a search warrant
lawfully obtained... The debate took several minutes and progressed to the point where
Mr.Smellie would allow the release of all items except for Mr.Henderson’s work
station/computer, stating that it was government property and should therefore mnot be
removed. At this point Mr.Smellie repeated his earlier comment to me stating~"You dd not

want me to chailenge the legality of this warrant, do you officer”.

Worthington states that he again took this to be a threat and again he reiterated
his stance.that he was acting lawfully and that the items were to be taken by

the officer.
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A copy of the premises search book for the search which took place at
Henderson F's office has been seen. In dealing with the judicial computer there
is reference on the face of the document reading “sensitive to issues raised by
the CJ”; “CJ raises concerns that it should be sealed and stored with the
court”. There is nothing on the face of the contemporancous search book that
any officer considered that the CJ was issuing a threat or was acting

inappropriately by his actions in expressing concern about the police actions.

An affidavit was prepared by Katrina Johnson, a member of staff of the Grand
Court, dated 24 October 2008. She was present during the search of
Henderson J’s offices. She makes reference to the CJ’s objections in relation
to the removal of the judicial computer and the fact that a heated debate took
place; but she at no time describes his actions as improper or threatening,
There is also no mention of any threat or improper behaviour in the affidavit
of Timothy Thorne, a special constable, who was present during the search

and responsible for the security of the judicial computer.

Assuming the alleged words were uttered by the CJ, a simple and obvious
interpretation of them is that he was simply relteratmg his legal view of thc
matter. He was aware of the salient facts from his previous dea.hngs with the
matter. He had given a written judgment. He had been -pé.rt of the process of
the written response to the police request for an interview with Henderson J.

He had clearly formed a view that this was a fishing expedition: a view which

he was entitled to, from the documents and evidence which were in existence
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ai the time. He was entitled to express that view to the officers who attended
Henderson J’s chambers. The view he was expressing was about challenging
the search warrants by legal process. He was not threatening to take the law
into his own hands. A judicial computer had been seized and the CJ was
understandably concerned about the propriety of that course of action. The
decision to search a Grand Court Judge’s chambers was exceptional. It is
understandable that the CJ, in the circumstances and with his detailed
knowledge of the case, may have perceived these searches as an unwarranted
attack on the Judiciary of the Cayman Islands for which he was

constitutionally responsible.

A judge of the Grand Court cannot act as a legal representative or legal agent:
see section 9 Grand Court Law (2008 Revision). However the CF’s actions (on
the assumption they are true) did not breach section 9 and did not amount to
an attempt to improperly frustrate the Tempura Team’s investigation. In the

above circumstances the complaint made on this issue is summarily dismissed.

The ex parte judgment

The report complains that it is unusual for a judge to give a detailed ruling

from matters dealt with in an ex parte hearing.

The courts have consistently held that the issue of a search warrant is a. very
severe interference with the individual’s liberty and as such, it is a step which
should be taken only after mature consideration of the facts. In Maidstone

Crown Court, ex p. Waitt [1988] Crim.L.R. 384, Lloyd L.J. said that the
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special procedure for applying for an ex parte warrant was a serious inroad
upon the liberty of the subject, and the responsibility for ensuring it was not
abused lay with judges, who should be scrupulous in discharging that
responsibility. In exceptional circumstances the judge should give reasons for
his decision. Thus if the person making the application had taken the judge
through the relevant statutory provisions and analysed the evidence in relation
to them, it might be that it would suffice for him to say "in the light of the
matters put before me I am satisfied on points (a), (b) and (c) and accordingly
hold that this is a proper case in which fo issue the warrant”. But where the
entire proceedings take a couple of minutes and the judge was referred to
virtually nothing, there would be a need for a short statement of the judge's
reasons for granting the warrant, so that it could be apparent that he had taken

the appropriate matters into account: see Southwark Crown Court and HM

Customs and Excise, ex parte Sorsky Defries (1996) Crim. LR 195. It has

proved difficult to find any authority on a similar point, to which reference can

be made, in the Cayman Islands.

On 22 February 2008 Mon Desir requested that the investigation team be
provided with a copy of the CJ’s ruling. The CJ stated that he fully understood
the urgent nature of the request and as such would have his secretary, in
confidence, type up his note over the v;'eekend and have it with Mon Desir
first thing on Monday morning (25 February 2008): Core Bundle D, Tab 21,

page 53
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In the March application the CJ was taken through the relevant statutory
provisions by counsel, Mon Desir, and he analysed the evidence in relation to
them. However he stated that Mon Desir had not considered the mental
element of the offence and had not drawn his attention sufficiently to the case
law: see para.86 of his ruling. The CJ also drew attention to the fact that the

offence he was considering, section 95 of the Penal Code, had never been

before the Grand Court: para.97 of his ruling.

Not writing a judgment on such an important and novel matter would later
have been met with criticism. The benefits were clear. For the applicants, it
allowed them to examine in detail the reasons for the refusal of the application
and to renew their application on different grounds as they did in their second
application. For the judiciary, it provided judicial certainty, in the form of a
clear precedent for future matters in what was at that time a novel offence
coming before the courts. In all the above circumstances, the judge was
entitled to take the view that a detailed judgment was required so that it could
be understood why on legal grounds he was refusing the application for a
search warrant. There was nothing wrong with the CJ’s writing of a detailed
Judgment in the circumstances; and accordingly the complaint is summarily

dismissed on this issue.

Publication of the judgment

The CJ released the ex parte judgment dated 4 April 2008 to Henderson JI's

lawyers on 25 September 2008. The ex patte judgment was thereafter put into

the public domain. The CJ stated in his memo dated 10 October 2008 that he
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distributed a copy of the judgment to his fellow judges. The logical inference
is that Henderson J was included amongst those to whom it was distributed;
and that he gave a copy to Alberga QC, who was then representing Henderson

J, after a request was made by Alberga QC.

When challenged CJ said he was perfectly entitled to release an ex parte
ruling. This view was supported by Cresswell J when he gave judgment on the
second Henderson judicial review on 23" December 2008. Cresswell J said
“any implied criticism of the Chief Justice was, in my opinion, wholly
unfounded”: page 14, line 14 of his judgment. Cresswell J did not state in his

judgment the legal basis for this view.

Normally, a judgment, even when given in chambers, is to be regarded as a
public document. Additionally, the general principle on proceedings in

chambers is aptly stated in Halsbury's Laws, 1982 edition , as follows:

“Proceedings in chambers are held in private, but the publication of the whole or part of an
order made in chambers is not in itseif a contempt of court unless the court, having power to

do so, expressly prokibits its publication”.

In the UK this proposition is derived from The Administration of Justice Act

1960, section 12 (2). In the Cayman Islands, The Grand Court Practice

Directions No. 3/97: Confidentiality and Publication of Chambers

Proceedings, adopts the practice of the UK provisioﬁﬂ with minor additions.
This practice has further been reporied in the Cayman Islands Law Reports in

CHAMBERS PROCEEDINGS-confidentiality and Publication of Proceedings

N1 1997 CILR. It is stated as follows:
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“In the absemce of local rules, the Cayman Islands practice for the reporting of
proceedings heard in charbers is to be found in the English Administration of Justice Act

1960, section 12, with the addition of provisions of this direction” .

The CJ’s ruling included sensitive and confidential information about the case
including the role of McKeeva Bush as a potential witness and certain
suspects. Furthermore, at the time of the original complaint about the conduct
of Ennis, Ennis was considering a law suit against Seales, so was unlikely to
have been in a corrupt relationship with him. This was known by Kernohan at
the time. Kernohan had never brought this to the attention of the investigation
team. The release of the judgment meant that a tactical advantage to the
investigation team had been lost as Bridger had intended to raise this matter
with Kernohan when he intexrviewed him. : Core Bundle D, Tab 21, page 61-

62

No formal application was made by anyone to place an embargo on the
publication of the judgmeni, nor was it ever raised at the time of the
application or before the delivery of the judgment. The report’s complaint is
that the CJ released the judgment knowing that it contained sensitive and
confidential information. The inference is that he was told this or should have
been able to glean this. The CJ stated in his memo of 10th October 2008:
“ .1 was told at the time by Mr. Mon Desir that the investigation was
“undercover”, 1 did notrelease....”. The CJ seemed to be of the view that 1t
was an “undercpver” investigation and that motivated his decision to place an

embargo on the judgment in April 2008. The trigger for the release for the
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CJ, was the request from Justice Henderson’s attorneys and “the investigations

long since becoming public” in September 2008.

The law makes provision for an application against publication and none was
made. On the face of the judgment appear the words: “UNAPPROVED
VERSION: NO PERMISSION IS GRANTED TO PUBLICISE, COPY
OR USE IN COURT”. The police may have been led into a false sense of
complacency not to make the application, in the circumstances where the
judge of his own volition placed such an embargo on the judgment. Such an
argument would mean a party to the proceedings did not formalise his position
before the court and instead operated on an assumption, albeit apparently
mistaken, on the reason for the embargo. There may have been a legitimate
expectation on the part of the police that the embargo would be permanent.
However the Latin phrase “Judex non reddit plus quam quod petens ipse
requirit” comes to mind: a judge does not give more than the plaintiff himself

demands.

The police were under a duty to formalise their application, and not leave it
to assumption. In such circumstances, the CJ was legally free to lift his own
embargo, without hearing from the police. The difficulty with a self imposed
embargo is that a judge does not need peﬁ;ission or consent to lift his own
embargo. In the unique circumstances of this case the CJ was entitled in the
circumstances and with his knowledge of the case, to see the amrest of

Henderson J and searches of his court offices, as an unwarranted constitutional

attack on the Judiciary of the Cayman Islands for which he was

141



332.

142

constitutionally responsible. The arrest and searches had the potential of
undermining the judiciary and damaging the reputation of the Cayman Islands.
In these unique and exceptional circumstances the CJ did nothing wrong in

releasing the judgment.

The CJ would have appreciated the reference in his judgment to McKeeva
Bush, (the then Opposition Leader, now Premier, of the Cayman Islands), and
the obvious sensitivity surrounding that reference. In normal circumstances a
judge would list the case to give the police the opportunity to make any
representations they wished, and to hear any argument about whether any part
of the ruling should be redacted. However the CJ was not faced with normal
circumstances. He was faced with circumstances where the Tempura Team
had taken the exceptional step of arresting a Grand Cowrt Judge in
circumstances where the CJ believed from his previous dealings with the case
that there was no evidence in law to justify such an arrest. His ability to trust
anything said by this team would have been low. With hindsight it might have
been better for the CJ to have listed the matter for representations io be made;
but in the circumstances which he faced no legitimate criticism can or should
be made of the CI’s decision to release the judgment without having a court
hearing. There has alse been no complaint made by McKeeva Bush
concerning the release of the judgment containing hlS name. In the __above

circumstances the complaint is summarily dismissed on this issue.
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